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In the first article of this series, we discussed the legal status of bullying and the importance of 
looking at the issue through a legal lens. I outlined the McGrath Criterion and its five points for 
determining whether certain behaviors would constitute legally actionable Bullying or Illegal 
Harassment. In the second article, I described the first two of the five points in further depth.

Today's newsletter describes points three through five and Quid Pro Quo Harassment. (For a copy of 
Parts One and Two, email: info@mcgrathinc.com.) 

When Bullying is Legally Actionable – Part 3 of 3 
Understanding The McGrath Criterion, Points Three thru Five

By Mary Jo McGrath, Attorney at Law

Point 3: Is the Behavior Severe or Persistent or Pervasive?

To be bullying or illegal harassment, behavior only has to fit one of these three criteria: Is it 
severe? Is it persistent? Is it pervasive? It may, in fact, fit all three.

Severe behavior can be established with a single action. Actions that would typically be considered
severe include physical assault resulting in injury or severe bodily harm, the threat of severe bodily
harm, or the threat of severe bodily harm to one’s family. The more severe the conduct, the less
you need a pattern of behavior to establish bullying or illegal harassment.

Persistent behavior, as the term implies, happens repeatedly. As a drip of water on the top of a
hill eventually erodes the hill, a small action done persistently has a compounded impact and can
cause harm cumulatively. Intent to harm can be inferred from a pattern of persistent behavior in
which a child has been warned by the target, “This hurts me,” and then repeats the behavior.

Pervasive means the unwelcome behavior is everywhere one goes within the school environment. 
(Like Theresa in the case study in Chapter 1 of School Bullying: Tools for Avoiding Harm and 
Liability), there is no respite for the victim. There are many schools in which the climate and 
culture allow pervasive harassment or bullying to take place. There is a tolerance for vicious 
behavior among students that has been cultivated and prevails.

Point 4: Does the Behavior Substantially Interfere With the Student’s Education?

The legal standard for illegal harassment and discrimination claims requires that it be proved that
the behavior unreasonably interferes with the student’s ability to get an education. In a civil lawsuit
for the recovery of damages, the intent to harm or even gross negligence won’t carry the day
without actual harm to the ability to get an education being proved.

Point 5: Does the Behavior Meet Both Subjective and Objective Tests Related to Its Level 
of Interference With Student Education?

Unreasonable interference with education is assessed through a two-pronged test: subjective and 
objective. Subjectively, did the alleged victim experience unreasonable interference? Objectively, 
would a reasonable person similarly situated to the alleged victim be unreasonably interfered with, 
given the totality of these circumstances?
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For example, Sally comes to you saying, “The way Tommy looks at me makes me feel
uncomfortable. He’s s’xually harassing me, and it’s hard for me to pay attention in class.” Sally is
experiencing what she considers to be interference with her schoolwork. That is the subjective test.

You make some informal inquiries and find out that Tommy has cerebral palsy. He has trouble
controlling his head and neck and often appears to be blankly staring to his right or left. There is no
evidence that any behavior on Tommy’s part is s’xual in nature, nor does any intent to harm exist.
No other students have a problem with Tommy and they enthusiastically support and include him in
class activities. This is the objective test. It is clear that Susan is not reacting as a reasonable girl
of her age and background would react under the totality of these circumstances.

Again, even though this is not a legal matter, there is still action to take. Those actions may 
include educating Susan about cerebral palsy and helping her to adjust to the inclusion of students 
with disabilities. This is not a case of illegal harassment or bullying, but one that calls for 
education.

Quid Pro Quo S’xual Harassment: An Exception to the Five-Point Criterion

For quid pro quo s’xual harassment cases, only points 1 and 2—the behavior is s’xual in nature, and
the conduct is unwelcome—need be answered affirmatively for liability to attach. An example of
quid pro quo s’xual harassment (and s’xual abuse) is trading s’x for favorable treatment in class or
grades. Usually quid pro quo s’xual harassment occurs adult to student.

In Review

The McGrath Criterion and its five points determine whether certain bullying behaviors are legally
actionable harassment or discrimination. The criterion for illegal harassment and the criterion for
bullying are identical except for the first point. The first point for illegal harassment or
discrimination is that the conduct must be against a protected classification of people. For bullying
that is not also illegal harassment or discrimination, the first point is that there is intent on the
perpetrator’s part to cause harm.

The Five-Point Criterion may also be helpful for determining whether bullying behavior may be
legally actionable in a negligence suit or actionable under the state’s anti-bullying legislation

Author's Note: Abbreviations such as s'xuality and s'xual are used to avoid adult content filters in 
schools.

This article is an excerpt from
School Bullying: Tools for Avoiding Harm and Liability
By Mary Jo McGrath, Attorney at Law – Corwin Press, Copyright 2007

Want to know more? School Bullying: Tools for Avoiding Harm and Liability is the first book to 
fully explore school bullying through a legal lens. View the complete Table of Contents at 
http://mcgrathinc.com/BookOrder.htm 

Order advance copies now for all of your administrators, counselors and teachers.

Here is what peer reviewers are saying about School Bullying: Tools for Avoiding Harm and 
Liability:

"There are many books and state/federal publications on bullying; however, the 
integration of legal mandates and guidelines with direct application is quite rare. This 
text offers a valuable and unique cross-discipline resource with its thorough review of 
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legislative precedents."

--Diana Joyce, School Psychologist, University of Florida

"Educators rarely receive this kind of detailed legal information in their graduate school 
studies. When people purchase this book, it will be like having their own lawyer sitting 
right next to them."

--Steve Hutton, Professional Development Specialist, Mayerson Academy, Cincinnati, 
OH

School Bullying: Tools for Avoiding Harm and Liability
By Mary Jo McGrath, Attorney at Law – Corwin Press, Copyright 2007

Available now for ADVANCE ORDER and delivery in August 2006.
Order Now for delivery before the 2006–2007 school year begins.

Price: $32.95 + Shipping & Handling: $5.00 for first 1-2 copies.
$3.00 Shipping & Handling for additional copies.
Bulk discounts available for large orders.

CONTACT: McGRATH TRAINING SYSTEMS
PH: 800-733-1638 • FAX: 805-682-8307
EMAIL: info@mcgrathinc.com
Address: 631 N. Milpas St., Santa Barbara, CA 93103

McGrath Short-Course Reminder - New Menu of Short-Course Offerings for 
your back-to-school orientations and employee inservice programs.

The first 10 school districts to schedule a course to take place in August or September 2006 will 
receive an additional 5% off our already reduced training fees.

Contact:
info@mcgrathinc.com
800-733-1638
www.mcgrathinc.com 

The McGrath electronic newsletter is a free service of McGrath Training Systems.

Beginning in September 2004, we will be issuing a new edition twice per month. If you would like Mary Jo McGrath to address a 
particular issue related to one of our legally-based training topics (bullying, sexual harassment, cultural and racial diversity, employee 
supervision and evaluation, organizational leadership, or vulnerable employees liability), please email your request to 
info@mcgrathinc.com .

The McGrath electronic newsletter is intended as a service for educational administrators, human resources directors, risk managers and 
other school and public agency personnel. The articles are general in nature and are not intended to replace the advice of legal counsel.

You are receiving this email newsletter because you are a customer of McGrath Training Systems, you attended a conference or 
workshop where McGrath was presenting, you requested information, you subscribed to our newsletter online, your email address is 
public information, and/or you are a McGrath CyberSchool student.

If you do not wish to receive our bi-monthly electronic newsletter, please reply to this email and write "Unsubscribe" in the subject 
line. Thank you.

This newsletter my be forwarded electronically and printed for personal use as long as copyright information remains intact. No other 
permission is granted for reprint or publication of this article.




